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The evidence sought for testing consists of
semen and other secretions found on the victim’'s
clothes. It is not newly discovered in the traditional
sense since it was available at trial and, in fact, an
analysis of the evidence was introduced. The fact that
the blood grouping was the same type “A” as the
defendant’s was admitted into evidence despite its
limited probative value.

. The reason offered for the classification of this
evidence as newly discovered is the fact that the DNA
analysis to be performed ... is now generally accepted
by the Courts in this state... but was not available at
the time of trial in 1987.
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:General

The analysis offered by these recommendations
applies DNA technology to the appeals process while
recognizing the value of finality in the criminal justice
system. Where DNA can establish actual innocence,
the recommendations encourage the pursuit of truth
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over the invocation of appellate time bars... Likewise,
in those cases in which DNA exclusion would be of no
value in the determination of actual innocence, the
recommendations discourage the filing of a DNA-
based appeal simply because attorney’s client
requests it.
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Implicit in the requirement of materiality is a
concern that the undisclosed evidence might have
affected the outcome of the trial ... Evidence is material
where “there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of
the proceedings would have been different. A
‘reasonable probability’ is a probability sufficient to

undermine confidence in the outcome.”
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